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My subject today is the jurisprudential status 

of Puerto Rico --how congressional enactments and 

decisions of the Supreme Court and the Court of 

Appeals for the First Circuit construing them and 

the United States Constitution have shaped and 

illuminated Puerto Rico's relationship to the 

United States, forging the Commonwealth of Puerto 

Rico as an unique social, cultural, economic and 

political status within the framework of the 

Federal system. 

It is a great pleasure for me to speak on this 

subject -- especially here at Yale, where law first 

came to be understood as structure formed by sound 

policy in the service of pragmatism. 

Let me describe briefly for you the history of 

Puerto Rico's political status. Our island first 

came under the control of the United States in 1898 

when Spain ceded sovereignty over Puerto Rico to 

the United States in the Treaty of Paris i . For 

many years thereafter, Puerto Rico was an 

"unincorporated territory" of the United States, 

because it was not considered destined to become a 

state of the Union. 
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Under successive Federal Organic Acts of 1900 

and 1917, an elected Puerto Rican legislative 

assembly had considerable authority over local 

affairs, but it was not until 1947 that the 

Elective Governor Act gave the Puerto Rican people 

the right, for the first time, to elect their own 

governor2. 

Puerto Rico's present status is that of a 

"Commonwealth," a status it achieved in a series of 

steps from 1950 to 1952. In 1950, Congress enacted 

Public Law 600, which, if approved by a mejority of 

the voters of Puerto Rico in a referendum, 

authorized Puerto Rico to adopt its own 

constitution3 . 	The people of Puerto Rico 

accepted Public Law 6004, Then, a 

constitutional convention in Puerto Rico adopted a 

constitution for the Commonwealth s . Eventually, 

Congress approved that constitution 6 . As the 

world's first Free Associated State, 	the 

Commonwealth is unique. 

What, since then, have the Federal courts made 

of the Commonwealth relationship? 

Many have comPlaiped.about the .,lack, ;  of a 

comprehensive statement from the Supreme Court as 
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to what to make of this unique status. I am not 

here to bemoan that lack of definiteness, but to 

state that sometimes sound policy can be discerned 

where others see a bewildering lack of clear lines. 

I see few boundaries forbidding action to improve 

the quality of life enjoyed by the people of Puerto 

Rico, and to serve goals common to the United 

States and Puerto Rico. 

The Supreme Court has said: "We readily 

concede that Puerto Rico occupies a relationship to 

the United States that has no parallel in our 

history " 7 , and "Puerto Rico has a unique status 

in our Federal system" 8. The Court in 1974 

quoted approvingly the assertion of lower Federal 

courts that, since the Compact, Puerto Rico is to 

be deemed "sovereign over matters not ruled by the 

United States Constitution." 9  

Beyond that, the United States Supreme Court, 

and the Court of Appeals for the First Circuit 

following the lead of the Supreme Court, have 

frankly refused to decide in any comprehensive way 

just what, Puerto Rico's Commonwealth status means. 

You can see that refusal vividly in the cases in 

which the Court has found it unnecessary to decide 
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whether Puerto Rico is a state subject to the due 

process clause of the Fourteenth Amendment, or an 

arm of the national government subject to the due 

process clause of the Fifth Amendment 10 . 

So, there is no single answer to how the 

courts have categorized Puerto Rico. For many 

purposes they have analogized Puerto Rico to a 

state. In several cases, they have declined to 

categorize it either as a state or as a territory. 

And in certain circumstances, they have even 

recognized in the Commonwealth a dignity and an 

autonomy over matters of local government that is 

no less than that of a state of the Union -- and, 

by implication, may be greater. 

The Court has left open Puerto Rico's 

jurisprudential status because it recognizes that 

the Commonwealth -- a collaboration between parties 

unequal in strength but equal in dignity -- is an 

evolving partnership whose flexibility and ability 

to adapt to circumstances have been great sources 

of its success. 

Even before Commonwealth, the yoke of the 

First Circuit's review jurisdiction rode fairly 

lightly on us, because the Supreme Court instructed 
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the First Circuit that it was not to reverse our 

Supreme Court on a matter of local law unless our 

was "inescapably wrong." 11  

In 1961, the United States Supreme Court was 

authorized by Congress to review decisions of 

Puerto Rico's Supreme Court when U.S. 

constitutional or statutory issues are involved. 

This is the same review given decisions of state 

courts of last resort12 . And the lower U.S. 

courts continue to have jurisdiction over 

federally-based claims that implicate Puerto Rican 

laws. In such cases, the standard, "inescapably 

wrong," lives on as the Supreme Court's way of 

cautioning Federal courts against usurping the 

prerogative of Puerto Rican courts to construe 

Puerto Rican law. 13  

Local political practice in Puerto Rico has 

received a different kind of heightened judicial 

deference. This came in two, cases construing the 

constitutionality of provisions in Puerto Rican law 

providing for the replacement of local legislators 

unable .to serve.out their terms. 

Both the Supreme Court and The First Circuit 

Court upheld Puerto Rican laws against challenges 
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that they violated the United States Constitution, 

stating: "(A)bsent some clear constitutional 

limitation, Puerto Rico is free to structure its 

political system to meet its special concerns and 

circumstances 14 ." 

Now, what of the relationship of Federal 

statutory law to the Commonwealth? 

One thing probably has not changed since 

1952. The First Circuit has told us that the 

mutual consent underlying the Commonwealth 

relationship does not mean the Puerto Rico has to 

consent before a new statute applicable to the 

fifty states can also be made applicable to Puerto 

Rico15. 

On the other hand, the achievement of 

Commonwealth has significantly affected the 

applicability of Federal enactments, whenever made, 

to local Puerto Rican affairs. 

In 1953, in a celebrated address, Judge 

Calvert Magruder asked whether in light of Puerto 

Rico's new Commonwealth Status, congressional 

enactments "can no longer be given any greater 

effect as applied to Puerto Rico than as applied to 

the States of the Union16 



7 

In this decade we have had a definitive answer 

to that question. It came in the form of a 

scholarly opinion by First Circuit Judge Stephen 

Breyer17  in which he applied Section 9 of the 

Federal Relations Act18  to limit the application 

to Puerto Rico of an enactment not consonant with 

Puerto Rico's unique social, cultural, and 

political traditions, and not in harmony with 

Puerto Rico's Commonwealth status. 

The different treatment of Puerto Rico began 

with the famous "Insular Cases" of the early 1900s. 

In Downes v. Bidwell 19 , decided at the turn 

of the century, the Supreme Court dealt with the 

applicability to Puerto Rico of the tax uniformity 

clause. 

A majority of the Court concluded that 

although Puerto Rico had become a territory of the 

"United States, it had not been made an 

"incorporated" part of the "United States" within 

the meaning of the uniformity clause. Accordingly, 

the Court found that a duty was properly levied on 

goods coming from Puerto Rico, even though such a 

duty could not have been imposed on products coming 

from a state. 
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The same inapplicability of the tax uniformity 

clause which burdened Puerto Rico in Downes v.  

Bidwell has, in the Commonwealth era, greatly 

benefited Puerto Rico through Section 936. 

Section 936 is a federal tax sparing provision 

that ties into Puerto Rico's tax autonomy under 

which United States companies set up subsidiaries 

in Puerto Rico that secure concessions from normal 

Puerto Rican tax rates. The subsidiaries are 

protected from duplicative Federal taxation, on 

their Puerto Rican earnings; and Puerto Rico is 

able to achieve greater employment and a large pool 

of low-cost capital. 

Through 936, Puerto Rico has gone from having 

the weakest economy in the Caribbean to the 

strongest. Section 936 accounts for 300,00 jobs in 

Puerto Rico, one third of our work force. If 

Puerto Rico were a state this Section 936 and 

Puerto Rico tax autonomy would disappear because of 

the tax uniformity clause. 

Thus the different tax treatment that 

Commonwealth Status allows has proven to be the 

economic salvation of Puerto Rico. Rather than the 

passive Federal aid recipient Puerto Rico would 
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become if it were a state, the Commonwealth has 

taken advantage of its tax autonomy to forge an 

economy where pride in work has replaced the 

indignity of dependency. 

I now turn to an intriguing topic -- the 

international personality of Puerto Rico. 

An important advantage of Puerto Rico's 

Commonwealth status is the probable inapplicability 

to Puerto Rico of the Compact Clause 20 , whose 

purpose is to assure that the States not interfere, 

with the international powers of the national  

government,. which has exclusive authority to wield 

those powers21  

In a 1953 decision shortly after Puerto Rico's 

achievement of Commonwealth status, a Federal 

District Court said in dictum: "Of course, Puerto 

Rico is not a State, and the Compact Clause, as 

such, is not applicable to it22 ." Since then the 

First Circuit and the Supreme Court have had no 

occasion to pass on the issue. 

But the Legal Adviser of the State Department 

in a pivotal 1968 memorandum concluded without 

reservation that "the more persuasive position" is 

that Puerto Rico is not subject to the Clause. The 
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Legal Adviser stated in his memorandum, "the 

relationship between the United States and Puerto 

Rico was intended to differ from the Federal-State 

relationship" so that "the reasons for applying the 

Compact clause to Puerto Rico are not as compelling 

as in the case of States of the Union23 ." 

If this view is correct, a number of 

opportunities are open to Puerto Rico to enter into 

international agreements that would advance its 

economic, culture, and health interests and those 

of the United States as well. Of course it must be 

understood that Puerto Rico's capacity to enter 

into such agreements is subject to the practical 

and legal imperative that its actions not risk 

endangering the national security or foreign 

relations of the United States. 

In my Inaugural Address two months ago I 

called for a consultation permit the people of 

Puerto Rico to express their preference as between 

independence, statehood, and the status I strongly 

favor --an enhancement of the present Commonwealth 

status founded on permanent union with the United 

States. Two weeks later, the presidents of Puerto 

Rico's two other major political parties -- one 
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favoring statehood and the other independence --

joined me in this call. Subsequently, I was 

pleased to hear President Bush endorse my proposal 

in his first Message to Congress. He called upon 

Congress "to take the necessary steps to let the 

people (of Puerto Rico) decide in a referendum" 

what their own political future will be. 

Just this week Senator J. Bennett Johnston, 

Chairman of the Senate Energy and Natural Resources 

Committee that has jurisdiction on insular affairs 

ended a visit to Puerto Rico where he met with the 

leaders of the three political parties to discuss 

the congressional legislation that will pave the 

way for referendum on our political future. 

The wheels of history are turning and we may 

face the ultimate political decision in the near 

future. 

I hope the people's decision will not be 

'statehood. I believe quite frankly that, if Puerto 

Rico were to become a state tomorrow, it would 

suffer economic dislocations from which it would 

not recover for many years -- if ever. In 

addition, it would lose its uniqueness and the 

attributes of flexibility that have allowed it to 
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succeed economically, politically and culturally, 

beyond what many thought possible. 

In that referendum I will staunchly defend 

Commonwealth's proven capacity to maintain our 

unique cultural identity and to enhance our economy 

to the highest level possible. 

Moreover, as a firm believer in Commonwealth's 

capacity to evolve, I look forward to its 

enhancement through more autonomical powers in 

permanent union with the United States. 

Should we win, and we will, we shall continue 

carving out this experiment in self-government 

under the Constitution of the United States which 

once again through the minds of creative statesmen 

and judges have made it a. structure formed by sound 

policy in the service of pragmatism. 
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FOOTNOTES: 

1/ As ratified, at 30 Stat. 1754 (1899). 

2/ Ch. 490, § 6, 61 Stat. 770 (1947). 

3/ 64 Stat. 319 (1950). 

4/ Referendum of June 4, 1951. 

5/ February 6, 1952. 

6/ Pub. L. No. 447, 66 Stat. 327 (1952). 

7/ Examining Board of Engineers, Architects and 

Surveyors v. Flores de Otero, 426 U.S. 572, 595 

(1976). 

8/ Puerto Rico Department of Consumer Affairs v. 

Isla Petroleum, 108 S. Ct. 1350, 1353 (1988). 

9/ Calero-Toledo v. Pearson Yacht Leasing Co., 416 

U.S. 663, 673 (1974). 

10/ Id. at 668-669, n. 5. 

11/ Bonet v. Texas Co., 308 U.S. 463, 471 (1940). 

12/ 28 U.S.C. § 1258. This statute was enacted at 

the same time the old statute was repealed. See 

Pub. L. No. 87-189, 75 Stat. 417 (1961). 

13/ Fornaris v. Ridge Tool Company, 400 U.S. 41 

(1970). 

14/ 457 U.S at 14, quoting 671 F. 2d at 7. 
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15/ Caribtow Corp. v. OSHA, 493 F. 2d 1064 (1st 

Cir. 1974). 

16/ Magruder, "The Commonwealth Status of Puerto 

Rico," 15 U. Pitt. L. Rev. 1, 18 (1953). 

17/ Cordova & Simonpietri Insurance Agency v. Chase 

Manhattan Bank, 649 F. 2d 36 (1st Cir. 1981) 

18/ Section 9 of the Federal Relations Act provides 

that "(T)he statutory laws of the United States not 

locally inapplicable... shall have the same force 

and effect in Puerto Rico as in the United States, 

except the internal revenue laws." 

19/ 182 U.S. 244 (1901). 

20/ The Clause, found in Article I, Section 10, 

Clause 3 of the Constitution, says: "No State 

shall without the Consent of Congress...enter into 

any Agreement or Compact with another State, or 

with a Foreign Power." Clause 1 of Section 10 

provides simply: "No State shall enter into any 

Treaty, Alliance, or Confederation." 

21/ 32 U.S. (7 Peters) 242, 247-48 (1833). 

22/ Mora v. Torres, 113 F. Supp 309, 315 (D.P.R. 

1953). 

23/ Legal Adviser's Memorandum, at 8. ' 
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